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Mr. Chairman and Members of the Subcommittee:

We are pleased to be here today to discuss the issue of
whether the existing tax disclosure statute strikes a proper
balance between privacy rights and law enforcement information

needs. Our testimony is based on extensive work we have done at

various times over the last few years on the effects of disclo-

sure restrictions on Federal law enforcement activities. This

includes work we recently completed on behalf of this Subcommit-
tee to evaluate the operation and effects of the disclosure stat-

ute. A detailed discussion of our objectives, scope, and method-

ology is included in appendix I.

Since its enactment, the disclosure section of the 1976 Tax

Reform Act has generated much concern and controversy because it
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has affected coordination between IRS and law enforcement agen-
cies. We recognize that changes to the disclosure statute will
not suffice to solve all of the problems Federal agencies encoun-
ter in seeking to bring criminals, such as narcotics traffickers,
to justice. However, changes to the statute would constitute an
important step toward resolving coordination problems. We also
recognize that, in considering changes to the law, it is essen-
tial to strike a proper balance between legitimate priﬁacy con-
cerns and equally legitimate law enforcement informatidn needs.
In this regard, our work in the disclosure area has been
guided by two basic principles. First, the Internal Revenue
Service (IRS) is not primarily a criminal law enforcement agency.
Rather, its primary mission is to collect taxes and to encourage
and achieve the highest possible degree of voluntary compliance
with the tax laws. Second, taxpayers who supply infor@ation to
IRS have a basic right to privacy with respect to thatfinforma—
tion. Suéh information should be subject to disclosur% for non-

tax purposes only when society has a compelling interest which
|

outweighs individual privacy concerns. m %

With these principles in mind, I would now like to discuss
the (1) purpose of section 6103 of the Internal Revenué Code, the
tax disclosure statute, (2) effects of section 6103 on IRS and
other law enforcement agencies, and (3) changes that can be made
to the existing statute to help resolve coordination problems

while still protecting taxpayers' privacy rights.




CONGRESS ENACTED THE DISCLOSURE
STATUTE TO SAFEGUARD TAXPAYERS'
PRIVACY RIGHTS AND TO PREVENT ABUSES

IRS probably has more information about more people than
any other government agency in this country. Consequently, agen-
cies needing information about people have sought to obtain it
from IRS. Before the enactment of the Tax Reform Act of 1976,
procedures for disclosing tax information had developed in a
piecemeal manner. Various statutes, reéulations, and executive
orders were promulgated without sufficient consideration of a
comprehensive approach to the disclosure of such information.

Concern over the uses being made of tax information mani-
fested itself in 1973 after the President issued Executive Order
11697, authorizing the Department of Agriculture to inspect the
tax returns of all farmers "for statistical purposes." Follow-
ing the issuance of that order, two subcommittees of the House
of Representatives held hearings on the Department of Agricul-
ture's need for such access to tax data. During those hearings,
strong sentiments against the order were voiced and Department
of Justice officials expressed concern that the order would be
a prototype for future orders which would open more tax returns
to inspection by other agencies. Responding to the adverse sen-
timent expressed in the two hearings, the President revoked the
order on March 21, 1974.

Concern over tax return confidentiality surfaced again in
1974 during hearings by the Senate Select Committee on Presiden-
tial Campaign Activities (Watergate Committee) and the House
Judiciary Committee investigating the possible impeachment of
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the President. The Senate Committee's hearings revealed that

the White House had sought and obtained tax information from IRS,
including political information concerning individuals included
on the so-called "enemies list." One of the Articles of Impeach-
ment proposed by the House Committee alleged that the President
had endeavored to obtain from IRS, in violation of the constitu-
tional rights of citizens, confidential information contained in
income tax returns for purposes not authorized by law.

Congressional interest in tax return confidentiality was
further underscored when the Congress enacted the Privacy Act of
1974. Among other things, that act established an independent
Privacy Protection Study Commission and required it to report
to the President and the Congress on whether IRS should be pro-
hibited from transferring individually identifiable data to other
Federal agencies and to agencies of State governments.?

After conducting public hearings and reviewing poiicies,
procedureé, and practices regarding Federal tax returniconfiden—
tiality, the Commission issued a report to the President and to
the Congress in June 1976 with the followlng recommend%tions.

-=-IRS should be prohibited from disclosing indiviiually
identifiable data unless specifically authorized by the
concerned individual or by Federal statute.

--Congress should specify by statute the categories of tax
information IRS can disclose and the purposes for which
disclosure can be magde.

--IRS should be prohibited from disclosing any more individ-
ually identifiable taxpayer information than is necessary

to accomplish the purpose for which the disclosure has
been authorized.




--Recipients of tax information should be prohibited from
redisclosing it without the concerned taxpayer's consent
or specific statutory authorization.

In developing its recommendations, the Commissién sought to
take into account the relationship between tax return confiden-
tiality and voluntary compliance. While noting that no one had
sought to measure that relationship, the Commission stated its
belief that the effectiveness of our Nation's tax sys#em depends
on the confidentiality of tax returns and related inf#rmation.

It further stated the belief that widespread use of tax informa-
tion for non-tax purposes could not help but diminish taxpayers'
desire to cooperate with IRS.

The Congress considered the Commission's recommendétions, ex-
tensively debated the issues, and with the record of alleged and
actual abuses of tax information still fresh in mind, enacted the
Tax Reform Act of 1976. The disclosure section of th&t act, which
became effective on January 1, 1977, set forth all ofithe permis-
sible uses of tax information and specifically prohibkted all
other uses. |
THE DISCLOSURE STATUTE HAS
REDUCED COORDINATION BETWEEN

IRS AND OTHER LAW ENFORCEMENT
AGENCIES AND NEEDS TO BE AMENDED

In enacting the disclosure statute, the Congress clearly
signaled its intent that IRS should concern itself primarily with
its basic mission~--encouraging and achieving the highest possible
degree of voluntary compliance with the tax laws. On the other
hand, the Congress did not intend to put a halt to appropriate

use of tax information in non-tax criminal investigations and




prosecutions. Rather, it sought to place tight controls on uses
of that information in an effort to prevent infringements on tax-
payers' privacy rights. Unfortunately, however, the disclosure
statute has adversely affected cooperation and coordination be-
tween IRS and other law enforcement agencies in four major ways.
Specifically, since the statute's enactment,

--IRS' ability to coordinate effectively with Justice De~
partment attorneys and other law enforcement agencies has
been reduced; ‘

--Justice attorneys and other law enforcment officials have
been discouraged from seeking tax information to the point
that little use has been made of such information for non-
tax criminal investigative and prosecutive purposes;

--IRS has been precluded from informing law enforcement of-
ficials about certain information it possesses concerning
non-tax crimes, even under emergency circumstances; and

--Justice attorneys have been prevented from using certain
tax information, obtained during criminal investligations,
in related non-tax civil proceedings.

I would now like to discuss each of these four problems in some

detail.

IRS cannot effectively coordinate

its investigations with the Justice
Department and other law

enforcement agencies

Coordination between IRS and the Department of Justice is
essential to efficient Federal law enforcement. U.S. attorneys,
for example, are responsible for prosecuting individuals charged
with Federal violations, including criminal tax violations. To
effectively carry out their responsibilities, U.S. attorneys have
to be aware of the investigative efforts of numerous agencies.

This enables the attorneys to coordinate Federal law edforcement




efforts, help prevent duplicative investigations, pro#ide inves~
tigative guidance, and otherwise assist Federal law enforcement
officials in developing successful cases. Likewise, Strike Force
attorneys are responsible for coordinating the efforts of various
Federal law enforcement agencies against organized crime.

Under the disclosure statute, however, U.S. attorneys and
Strike Force attorneys often cannot coordinate IRS' c%iminal
tax investigations with the non-tax investigations coﬁducted by
other Federal agencies. This is because the disclosure statute,
as interpreted by IRS, generally prohibits the Service from dis-
cussing the specifics of contemplated or ongoing investigations
with Justice attorneys. Such discussions cannot take place until
the cases are referred to Justice for prosecution. Thus, because
Justice attorneys often do not know the identity of taxpayers
under investigation by IRS for possible criminal violgtions of
the tax laws, they cannot fully carry out their prescribed duties.

Documenting the frequency and severity of coordi#ation prob-
lems is a difficult, and sometimes impossible, task. One would
very much like to know how many investigétions and pr%secutions
were foregone for lack of tax information. But, such}empirical
data cannot be gathered because investigators and prosecutors
cannot specify what would have resulted from work they never ini-
tiated or never carried to a conclusion. Even so, there is suf-
ficient information available in the form of specific examples,
limited statistics, and statements from IRS and law enforcement

officials to confirm that coordination problems exist.




IRS, for example, has been able to provide some statistics
and specific case examples where inability to coordinate with
Justice attorneys has resulted in unsuccessful criminal tax cases.
In this regard, Justice attorneys have prosecuted individuals on
non-tax criminal charges without knowing about ongoing tax inves-
tigations of the same individuals. 1In such instances, the attor-
neys lose the added advantage that the tax violations hight have
brought to their cases. In addition, prosecutions on non=-tax
charges can render IRS investigations meaningless because Jus~
tice's "dual" and "successive" prosecution policies generally
require that all offenses arising from a single transaction, such
as narcotics trafficking and evading taxes on the ensuing profits,
be tried together. Those policies recognize the difficulties a
Justice attorney would face in seeking to secure a second convic-
tion on the basis of essentially the same set of facts. This
is not to'say, however, that Justice would not consider the fea-
sibility of bringing a second prosecution on separate ?harges in
cases where the initial prosecution results in an acquhttal.

In fiscal years 1976 through 1981,‘fRS discontinued 507
criminal tax investigations because the investigative Largets
were being prosecuted by another agency or had been incarcerated.
Another 185 completed investigations did not result in prosecu-
tions on criminal tax charges for the same reasons. If IRS had
the authority to discuss specific investigative targets with
Justice attorneys, some of these cases could have resulted in
prosecutions on tax charges in lieu of other charges, or multiple-

count prosecutions composed of both tax and non-tax crfiminal
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charges. In addition, if Justice attorneys deemed the non-tax
charges more viable, IRS could have saved resources by discontin-
uing some cases at an earlier date. The following examples il-
lustrate the problem.

--An individual who had failed to report at least $150,000
during a 2-year period was sentenced to 1 year in prison
on a narcotics misdemeanor. IRS attorneys did not for-
ward the criminal tax case to Justice for review because
the individual already had been incarcerated. f IRS had
been able to discuss its ongoing investigation with Jus-
tice, the affected attorney could have considered bring-
ing a prosecution on tax and/or narcotics charges. In-
stead, IRS' criminal case was rendered meaningless.

--In another case, the Department of Justice declined to
prosecute a Drug Enforcement Administration class I nar-
cotics violator on criminal tax charges because he pled
guilty to a felony indictment count carrying a maximum
sentence of 5 years in prison. Subsequently, the indi-
vidual was sentenced to 5 years probation. IRS' inves-
tigation thus proved useless from a criminal tax stand-
point. If IRS had been able to discuss this case with
Justice during its early investigative stages, ﬁhe Serv-
ice would have quickly determined that its case had lit-
tle prosecutive potential. Accordingly, the criminal tax
investigation could have been immediately disco tinued,
thus saving IRS resources.

The disclosure statute also appears to be respons#ble in

part for a decline in IRS' participation in strike for%e cases

|

and a recent increase in reliance on the grand jury in#estiga-
tive process. At the end of fiscal year 1976, IRS had 616 strike
force cases in inventory. The disclosure statute was signed into
law in October 1976 and became effective on January 1, 1977. Ac-
cording to Justice and IRS officials, their resulting inability
to discuss potential targets and ongoing investigations resulted
in a decline in IRS' participation in the program. By the end

of fiscal year 1977, IRS' inventory of strike force cases had
declined by 46 percent to 335 cases. Significantly, IﬁS' strike
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force case inventory has never since approached pre-1977 levels.

For example, at the end of fiscal year 1981; IRS had 316 active
strike force cases.
]
Although IRS' inventory of strike force cases has declined,

its involvement in grand jury cases has increased significantly.
Soon after enactment of the disclosure statute, Justice attorneys

apparently decided that the most effective way to coordinate with
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more IRS employees assigned as agents of a grand jury. As a
grand jury agent, an IRS employee may develop tax information
and discuss applicable cases with the responsible Justice at-
torney. Thus, problems with front-end and continuing c¢oordina-
tion largely are resolved under this investigative approach.

Despite the utility of the grand jury investigative process
as it relates to coordination and cooperation with IRs; Justice
attorneys did not begin making extensive use of it until recently.
This is because Justice attorneys had to contend with $ time-
consuming, multi-tiered IRS/Justice administrative review process
in order to get approval for IRS participation in a gr%nd jury
investigation. This matter was explored in hearings béfore the
Senate Subcommittee on Treasury, Postal Service, and General Gov-
ernment in April 1980.

In June 1980, IRS streamlined the grand jury approval pro-
cess by eliminating some levels of review and placing time lim-
its on others. Subsequently, its inventory of grand jury cases

climbed by 62 percent, from 765 in September 1980 to 1,233 in

August 1981. Of those 1,233 cases, 1,080, or 88 perceﬁt, were
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directed at individuals who derive their income from illegal
activities. Moreover, of the 316 strike force cases in IRS' in-
ventory at the close of fiscal year 1981, 247, or 78 percent,
were being carried out through the grand jury investigative pro-
cess; few strike force investigations were being carri#d out
under IRS' normal administrative processes. Although %omparable
statistics for prior years were unavailable, the Direcﬁor of
IRS' Criminal Investigation Division told us that relatively few
cases were carried out under grand jury auspices in thé past.
Thus, the disclosure statute may have inadvertently encour-
aged use of the grand jury investigative process--a process un-
der which disclosure of certain information by witnesses is
compulsory-~-and reduced reliance on the normal administrative
process for investigations. This is not to say that the grand
jury process is being abused. We have no way of knowing the ex-
tent to which disclosure problems enter into decisions to estab-
lish a grand jury because we do not have access to grand jury
case files. Moreover, increased use of the grand juryjprocess
also is attributable to recent changes in IRS policies%which
encourage joint investigations with other agencies. Fﬁrther,
prosecutors seem to have become more sophisticated in recent
years in terms of the types of crimes they investigate and the
techniques they use in carrying out investigations. And, the
grand jury process is a key investigative technique. Still,
on the basis of limited discussions with IRS and Justice offi-
cials, it is apparent that disclosure restrictions also enter
into the grand jury decision process in some fashion.
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Finally, our discussions with IRS, the Drug Enforcement Ad-
ministration (DEA), and U.S. Customs Service officials, both at
headquarters and in the field, further illustrate some of the
problems these agencies face in terms of coordinating their in-
vestigations. Customs officials stated that, with the exception
of a few key projects, they generally do not seek to coordinate
their investigations with IRS due to the disclosure statute.

IRS and DEA officials cited various disclosure-related problems
they have encountered in actively seeking to coordinate their
investigative efforts. For example,

~--DEA routinely provides IRS with names and background in-
formation on high level drug traffickers. If IRS decides
to initiate a tax investigation of a DEA target, it can-
not inform DEA because of the disclosure statute. How-
ever, IRS can legally seek further information about the
specific individual from DEA. By doing so, IR$ presum-
ably alerts DEA to the existence of its investigation.
DEA can then seek court-ordered disclosure of tax infor-
mation on the individual or may file a written request
for tax information. Through this "routine," bEA and IRS
sometimes learn that the agencies are conducting concur-
rent investigations. However, there is no guarantee that
DEA will pick up the "signal" in such instances; nor is
there any guarantee that DEA will have sufficitnt infor-
mation on which to base a court order or written request.
Thus, current law does not insure effective coordination

in every instance.

--IRS has at times detailed some special agents ﬁo work
as consultants to DEA Central Tactical teams.  The IRS
agent's role under such conditions involves helping DEA
analyze financial information. Because of the disclosure
statute, however, the agent has no access to tax informa-
tion.

--IRS special agents often are given access to DEA files
for the purpose of looking for leads. If IRS follows up
on any leads it identifies, the aforementioned "routine"
may ensue and effective coordination may or may not re-
sult.
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--In a few cities, IRS agents have been assigned to DEA of-
fices for two purposes. First, they function as consult-
ants to DEA but have no access to tax returns or tax in-
formation. Second, they can feed leads to IRS but cannot
work the leads as IRS cases. Instead, other IRS agents,
not assigned to DEA, work the leads but in doing so they
cannot discuss the cases with the IRS agents working with
DEA. Thus, there is no direct communication between DEA
and the IRS investigator who has access to tax information.

Clearly, DEA and IRS have sought to establish coordination mech-
anisms to the extent feasible under existing law. These efforts
were prompted in part by congressional oversight actiﬁities.
Still, despite the agencies' efforts, problems persist. In the
final analysis, the agencies cannot directly coordinate their
activities. And, as previously discussed, Justice attorneys
have been unable to fill the coordination gap for the two agen-
cies due to disclosure restrictions.

In sum, the disclosure statute prevents IRS from efficiently
and effectively coordinating its efforts with Justice attorneys
and other. law enforcement agencies. Clearly, if IRS is to become
a full partner in Federal efforts to combat crime, legislative
changes are needed.

Existing mechanisms for obtaining

access to tax information are
not used extensively

The second adverse effect of the disclosure law is that lit-
tle use has been made of tax information for non-tax criminal in-
vestigative and prosecutive purposes.

In this regard, certain Federal agencies have a bonafide
need for tax information in pursuing non-tax criminal investiga-

tions and prosecutions. The Congress recognized this need and

13




authorized two means through which Federal agencies, such as
the Justice Department, could gain access to tax information.
To obtain information supplied to IRS by a taxpayer, an agency
head must obtain a court order. To obtain information supplied
to IRS by third parties, an agency head must file a written re-
quest for the information with IRS.

Since January 1977, we have monitored the utilitygof these
two access mechanisms. The Congress thought that U.S.iattorneys
and Strike Force attorneys would be the prime users of;tax infor-
mation for non-tax criminal purposes. From the outset, however,
the attorneys perceived that it would be difficult to meet the
criteria to obtain a court order and that the administrative
process would be burdensome and time~consuming. As a result,
many Justice attorneys decided that they would carry out their
duties as well as they could without tax information.

When the disclosure law became effective, both IRS and
Justice centralized their controls over the two authorized ac-
cess mechanisms, requiring that requests for tax infor@ation be
channeled through their respective headquarters officeg. IRS'
decision to centralize its controls stemmed from concefn that the
complexity of the law would cause confusion and result in crimi-
nal and civil court actions against employees for unauthorized
disclosures. Justice, on the other hand, had no choice but to
centralize its controls because the authority to request tax
information is vested by law with only a few top-~level agency

officials.
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Centralization of controls by IRS and Justice confirmed the
perceptions of many Justice attorneys. To obtain a court order,
the attorneys not only had to meet certain stiff legal tests but
had to deal with a burdensome administrative process as well.
The process required an attorney t¢ get Justice headquarters ap-
proval for seeking a court order; to obtain the court's approval
for the order; and to send the order, if obtained, to iRS head-
quarters. Then, the attorney had to wait while IRS (1) sent the
order to its appropriate field office, (2) gathered the requested
information in the field office, (3) reviewed the information
gathered, and (4) transmitted the information to Justice. A sim-
ilar, if only slightly less burdensome, prdcess had to be fol-
lowed to obtain third-party information from IRS.

As a result, requests for tax information declineﬁ precipi-
tously. Justice reported, for example, that its attorheys had
made 1,816 requests for tax information in 1975. 1In cbntrast,
IRS statidtica indicate that,Aon average, Justice attorneys made
274 requests annually during calendar years 1977 throubh 1980~~
the first 4 years the disclosure statute was in effecﬂ.

Then, in March 1980, the Department of Justice cq%pleted a
survey of the views of Departmental personnel on the utility
and workability of the access mechanisms. The survey results
indicated that Justice attorneys considered the mechanisms too
cumbersome and time-consuming to justify usage. Our discus-
sions with Justice attorneys in March and April 1980 confirmed
the results of the survey. We also determined, however, that

the disclosure process could be streamlined under existing law.
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Accordingly, in testimony before the Subcommittee on Treasury,
Postal Service, and General Government, Senate Committee on Ap-
propriations, in April 1980, we recommended that IRS decentralize
its disclosure process. Such action seemed feasible because, by
that time, IRS had given its employees disclosure training and
had assigned one or more disclosure specialists to each IRS field
office. IRS implemented our recommendation in June lQbO.

Justice, in consultation with IRS, then prepared ﬁnd issued
supplemental disclosure guidance for use by U.S. attorneys and
Strike Force attorneys. The guidance proved particularly valu-
able in that it formalized an advance notification process.

Under that process, Justice attorneys alert IRS to the fact that
they plan to seek a court order or obtain a written request for
tax information from Justice headquarters. IRS then can immedi-
ately begin trying to locate the needed information, although
the information cannot be supplied to Justice until IRS actually
receives a validated order or request.

In response to this Subcommittee's request, we re¢ently
sought to determine whether the cited administrative cﬁanges had
achieved the desired effects. We found that the discl&sure proc-
ess had in fact become more timely and less burdensome.

In this regard, we obtained information on all court orders
and written requests filed with five IRS district offices--Boston,
Dallas, Jacksonville, Los Angeles, and Manhattan--during June 1,
1980, through September 30, 198l. The Boston district had re-
ceived 9 requests and processed them in an average of 47 calendar
days. In Dallas, 3 requests were brocessed in an average of 33
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days. Jacksonville needed 20 days on average to process 28 re-
quests, while Los Angeles averaged 37 days in processing 15 re-
quests. In Manhattan, 22 requests‘were processed in an average
of 29 calendar days. 1In contrast, prior to decentralization, 4
IRS district offices we visited early in calendar year 1980--~
Jacksonville, Los Angeles, Manhattan, and Philadelphia--needed
from 50 to 80 days, on average, to process court-~ordered disclo-
sures, and from 68 to 88 days, on average, to process written
requests.

Justice headquarters officials informed us that, despite
the aforementioned administrative efforts to streamline the dis-
closure processes under current law, attorneys still are not
making as much use of the access mechanisms as they could. The
officials cited two reasons for this. First, attorneys perceive
that it is difficult to meet the criteria the law sets forth for
approvals of court orders and written requests. Specifically,
before obéaining a tax return, an attorney must demonstrate that
it is "probative" and that the information cannot reasonably be
obtained from another source. With respect to writtenirequests,
an attorney must specify why the third-party informatibn is
"material" to an investigation. These are perceived ag "catch
22" situations. Second, the attorneys perceive both the court-
ordered and written request disclosure processes to be time-
consuming and overly burdensome.

Our discussions with U.S. attorneys in Boston, Dallas, Jack-
sonville, Los Angeles, and Manhattan supported the validity of

the headquarters' officials statements. In general, the attorneys
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informed us that, despite the administrative efforts made to
streamline the processes, they still consider existing disclo-
sure mechanisms to be time-consuming, burdensome, and otherwise
unworkable. The attorneys stated that tax information can be of
great value for investigative and prosecutive purposes in a vari-
ety of cases but that problems with existing access me&hanisms
prevent them from getting needed tax information in ali but a

few cases. The attorneys further stated that the disclosure
statute has seriously impaired coordination between Justice and
IRS.

For example, the U.S. attorney in Manhattan told us that
his office's relationship with IRS is poor, primarily because
of the cumbersome and time-consuming processes associated with
the disclosure statute in Justice and IRS. In Boston, the U.S.
attorney told us that coordination with IRS simply does not take
place except through the grand jury investigative process. He
further stated that his office generally seeks to deve#op cases
without using IRS and does not pursue many cases whichfrequire
tax information for successful prosecution.

Likewise, the U.S. attorney in Jacksonville stateé that he
has very little contact with IRS as a result of the disclosure
restrictions. In Los Angeles, an assistant U.S. attorney, noted
for his financial investigative expertise, told us that he has
an excellent working relationship with IRS, primarily because he
relies on the grand jury investigative process. He said he had
long ago decided not to rely on the cumbersome, time-consuming

access mechanisms authorized under the disclosure statute. The
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U.S. attorney in Dallas told us that he has a good relationship
with IRS despite the fact that it takes about a month to get tax
information under existing procedures.

We also discussed these issues with Strike Force attorneys
in Boston, Kansas City, Los Angeles, Miami, and New York. The
attorneys consistently described existing access mechanisms as
cumbersome, time~consuming, and otherwise unworkable. These at-
torneys indicated that they had made few or no requests for tax
information, preferring instead to rely on the grand jury inves-
tigative process.

Besides problems with Justice attorneys' perceptions regard-
ing the utility of existing access mechanisms, the utility of the
mechanisms has been limited by misunderstandings and differences
over legal interpretations. Perhaps the best examples of such
problems can be found in debates and discussions over the mean-
ings of section 6103 definitions of a "return," "return informa-
tion," and "taxpayer return information." For example? agencies
have filed written requests for tax information with I#S and sub-
sequently been advised that the information they seek éan be re-
leased only via court order. 1In this regard, only "return infor-
mation” can be disclosed via written request. A "return" and/or
"taxpayer return information" can be disclosed only via court
order. In such instances, IRS is merely complying with the law.
Unfortunately, under such circumstances, requesting agencies tend
to perceive that getting information from IRS is a difficult task.

The complex definitions contained in current law constitute

the underlying cause of many of the problems encountered by IRS
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and other agencies. In fact, many of the extreme case examples
of coordination problems, cited in various congressional hearings,
stem from misunderstandings or differences over legal interpreta-
tions of the definitions. 1In one such instance, IRS classified
the contents of a taxpayer's trash can as taxpayer return infor-
mation and refused to turn over the information it had gathered
without a court order. The Department of Justice did ﬁot agree
1 | with IRS' interpretation in this particular instance.
Despite all of these problems, some Justice attorheys have
‘ been successful in obtaining needed tax information from IRS un-
der current procedures. For example, during calendar years 1977
through 1980, Justica_attorneys sought and obtained 447 court-
ordered disclosures--an average of about one approved order per
U.S. attorney and Strike Force attorney per year. Similarly,
the attorneys sought and obtained IRS approval of written re-
quests 600 times during the same 4-year period--an average
of about 1.3 such requests per attorney per year.

These statistics, however, are subject to varying?interpre—
tation. Proponents of current law, for éiample, could%cite these
statistics as evidence that existing access mechanisms would be
viable but for the lack of a good faith effort on the part of

Justice attorneys. On the other hand, proponents of revisions

to current law could point out that the statistics measure only
those cases which reached the courts and IRS, but ignore instances
in which tax information was not sought when needed due to diffi-~
culties in meeting the criteria, excessive administrative burden,
or lack of timeliness in disclosure processes.
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In our view, each argument has merit. On the one hand, it
gseems clear that Justice attorneys could have obtained access to
more tax information in past years had they sought to work more
effectively within the constraints of current law. On the other
hand, it is also clear that Justice and IRS have sought to facil-
itate administrative processes under current law and succeeded
in some respects. Nevertheless, Justice attorneys still seem
reluctant to seek access to tax information due to a variety of
problems with current law.

In this regard, the five U.S. attorney offices we recently
visited had sought tax information, via court order or written
request, only 58 times during the lé6-month period ending Septem-
ber 30, 1981. Significantly, this was the time period during
which IRS' decentralized disclosure process was in effect and
Justice attorneys were operating under the supplemental guidance
afforded them by the Department. Thus, despite the administra-
tive changes, the attorneys still perceived that ‘it wohld be
difficult to meet certain criteria and that existing pkocesaes
are time-consuming, burdensome, and otherwise unworkabie. Those
are the reasons they cited for not seeking access to t#x infor-
mation in numerous other instances in which tax data could have
been of value to them from an investigative or prosecutive stand-
point.

Given all of the above, we see a need for several legisla-
tive changes, as well as an administrative action. Some rela-
tively minor revisions to the law can make certain criteria more
reasonable and improve timeliness. However, it will also be
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necessary for Justice to further encourage its attorneys to work
within the disclosure constraints which still will exist. The
Attorney General can do so by issuing a directive on this matter
to affected Department personnel and by subsequently monitoring
Department compliance with his directive.

IRS cannot disclose certain

information about non-tax crimes,
even under emergency circumstances

A third adverse effect of the disclosure statute relates to
IRS' authority to release information concerning non-tax crimes.

In conducting their daily activities, IRS employees some-
times obtain information indicating that a particular taxpayer
has committed a crime outside IRS' jurisdiction. If such infor-
mation is obtained by IRS from a third party, IRS can take the
initiative in disclosing the information to the head of the ap-
propriate Federal agency including the Attorney General. However,
if that information is obtained from a taxpayer, his records, or
his repregentative, IRS cannot legally alert the Attorqey General
or other Federal agency head regardless of the crime'sfserious-
ness. Furthermore, the disclosure statute generally pﬁohibits
IRS from revealing any evidence of non-tax violations to State
and local authorities regardless of whether the information is
obtained from the taxpayer or from a third party.

The following are examples of situations in which IRS was
able to disclose information because it was obtained from a third
party and involved a Federal crime.

--A special agent received a telephone call from an uniden-

tified informant who alleged that a particular employee of
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another Federal law enforcement agency was providing ad-
vance information on bookmaking enforcement operations to
a criminal who might have been affected by such operations. -

--While reviewing and discussing a third party's records as
part of a criminal tax investigation, a special agent was
informed by that individual that the taxpayer's ongoing
trial for fraudulent loan practices would result in an
acquittal because a "deal" had been made with the judge.

‘ --During a criminal tax investigation, a witness told a

1 ‘ special agent that the subject taxpayer had stated that
‘ a particular United States Customs agent would assist in

smuggling drugs into the country.

In contrast, IRS was unable to notify Justice of the follow-

ing situations because the information was obtained from the sub-
ject taxpayer, his return, or his representative.

--A taxpayer blatantly listed "narcotics" as his occupation
on his tax return and, over a 2-year period, reported well
over $200,000 in revenues from the "sale of controlled
substances." Because the information was reported on a
tax return, IRS could not refer the matter to the Justice
Department.

{ --Books and records provided by a taxpayer to a revenue

‘ agent during an examination indicated that the taxpayer
was involved in check kiting, with several million dol-
lars of fictitious deposits made to 7 banks over a l-year
period. This information could not be disclosed to the
Justice Department because it had been provided by the
taxpayer. |

-=-During an interview with an IRS special agent, a taxpayer
revealed having made kickbacks to a government official
in return for the award of certain contracts. The public
official's alleged misconduct could not be reported to Jus-
tice by IRS because it was obtained from the taxpayer who
shared involvement.

-~A secretary employed by a corporation which was being
audited by IRS alleged to the revenue agent that the cor-
poration's president had disposed of some firearms in a
manner which violated the law. Because she was acting
as a representative of the taxpayer at the time of the al-
legation, the information could not be passed on to the
Justice Department.

These examples illustrate situations in which IRS is pre-

cluded from turning over non-tax criminal information to Justice.
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The rules governing such disclosures apply regardless of the seri-
ousness of an offense, the type of law violated, or whether emer-
gency circumstances are involved. Thus, the statute as presently
written would preclude IRS from disclosing information obtained
from a taxpayer, or his or her representative, even if it related
to the passing of national security information to a foreign coun-
try for a fee, the potential assassination of a public official,
or a State criminal offense, like murder.

We find it difficult to justify the cited restriction on
IRS' authority to disclose information concerning non-tax crimes.
In our view, the law needs to be amended to remedy this situation.

Justice attorneys cannot use certain
tax information in related

civil proceedings

A fourth adverse effect of the disclosure statute relates
to the use of tax information in civil proceedings arising from
a crimina} investigation.

Current law authorizes Justice attorneys, through‘court
order or written request, to obtain tax information fo% use in
non-tax criminal cases. However, information the atto%neys ob-
tain from IRS through these processes cannot be used iﬁ civil
proceedings directly related to the criminal investiga&ion.

For example, under Title 21, Section 881 of the U.S. Code,
Justice attorneys may seek civil forfeiture of vehicles, equip-
ment, and other items used to facilitate narcotics transactions.
In addition, since November 1978, this statute also provides for
civil forfeiture of money or other property used in exchange for
a controlled substance. In some instances, a Justice attorney
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investigating a drug trafficker for criminal violations will seek
tax information from IRS. If, however, the attorney subsequently
decides to concurrently pursue the trafficker under Section 881,
he cannot use the tax information obtained from IRS as part of
the civil case.

This is but one example of a situation in which tax informa-
tion, obtained legitimately by a Justice attorney for criminal
prosecutive purposes, may not be used in a related civil proceed-
ing. Similar situations can arise under the civil rights, anti-
trust, fraud, and organized crime statutes. In our view, the
disclosure statute needs to be amended to permit use of tax in-
formation under such circumstances.

NEED FOR REVISIONS TO
THE DISCLOSURE STATUTE

After almost 5 years of experience with the disclosure
provisions, it is apparent that coordination and cooperation
between IRS and law enforcement agencies have been adversely af-
fected. While some administrative actions have been taken to
enhance law enforcement efforts, legislative changes ilso are
needed. However, there is no need to completely revaﬁp existing
law; instead, refinements can be made to resolve coordination
problems while still protecting important privacy rights. Spe-
cifically, we suggest the following:

--Clear tax information categories are needed. The manner
in which tax information is categorized and defined is
extremely important because the law affords various levels
of protection to different kinds of information. Present
law defines and affords certain levels of protection to

a "return," "return information," and "taxpayer return
information." However, as experience with the Tax Reform
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Act demonstrates, these definitions have proven confusing
to IRS employees, Justice Department officials, and other
Federal agencies. Thus, existing categories and defini-
tions of tax information need to be simplified. This can
be accomplished without changing the levels of protection
presently afforded to the various categories of tax infor-

mation.

--The authority to seek access to tax information, via
court order or written request, needs to be extended to
U.S8. attorneys and Strike Force attorneys. Currently,
these attorneys must obtain the written approval of an
assistant attorney general in every instance in|which
they seek access to tax information. Decentralizing au-
thority to the attorneys themselves would improve the
timeliness of the existing disclosure process and help
alter the negative perceptions Federal prosecut@rs now

have of the current system.

-~-The criteria that Justice attorneys must meet to obtain
a court order should be amended. Presently, attorneys
must show, based on reliable information, that there is
reasonable cause to believe a crime has been committed
and there is reason to believe that the information
sought from IRS is probative. Under a strict interpre-
tation of the law, this creates a "catch 22" situation--
attorneys must show that tax information, which' they
haven't yet seen, constitutes probative evidence that a
crime has been committed. A less burdensome st ndard
could be substituted without jeopardizing taxpa ers'

rights.

--IRS needs to be authorized, with accompanying safeguards,
to disclose information concerning non-tax crimes it ob-
tains from taxpayers while carrying out its normal tax
administration functions. To prevent abuse, we recommend
that such disclosures be subject to advance approval by

a court. i

--Likewise, IRS needs to be authorized to disclose certain
information concerning non-tax crimes under emergency
circumstances. These circumstances could be defined in
part and controlled by keying such an authorization to
IRS' inability to timely obtain court approval before
making the disclosure.

-=-Justice attorneys need authority to use tax informa-
tion, which has been properly obtained for use in non-
tax criminal proceedings, in related civil proceedings.
Increasingly, prosecutors have recognized the uytility
of financial investigations and forfeitures as weapons
against criminals. Tax information can be ver% useful
to prosecutors who seek both criminal and civil action

against suspects.
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--IRS needs to be authorized to discuss ongoing criminal
tax investigations with Justice, as necessary, prior to
formally referring the cases to Justice for prosecution.
Under current law, as interpreted by IRS, front-end and
continuing coordination of tax investigations is generally
prohibited. This prevents Justice attorneys from fully
carrying out their prescribed duties and can cause signi-
ficant inefficiencies. It has affected IRS participation
in strike force activities and may have promoted use of
the grand jury investigative process. Further, it has
limited coordination between IRS and other law enforcement
agencies. At a minimum, there is a need for the Congress
to clarify its intent as to whether IRS can coo: dinate
ongoing investigations with Justice.

Problems with the current disclosure statute have been dis-
cussed and debated in extensive hearings before various subcom-
mittees. In December 1979, the Senate Permanent Subcommittee on
Investigations explored these disclosure issues in detail, through
5 days of hearings. As a direct result of those hearings, several
Senators jointly sponsored a bill-~S.2402--which, if enacted, would
have substantially revised the disclosure statute.

We analyzed S.2402 in detail and issued a report (GGD-80-76,
June 17, i980) recommending a series of revisions to the proposed

ﬁ
bill. We also testified on §.2402 before the Senate Fﬁnance Sub-
committee on Oversight of the Internal Revenue Service on June 20,
1980. Many of our suggestions were adopted in a revised version
of the bill--5.732--which was introduced in the Senate this year.
The same bill was introduced in the House this year as H.R. 1502.

H.R. 1502 would resolve many of the problems discussed ear-
lier in my statement. However, it needs further modification to
strike a better balance between privacy concerns and law enforce-
ment information needs. Appendix II to my statement discusses

ur suggested modifications in detail and provides sujgested
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Recently, the Administration proposed a bill to revise the
disclosure statute. It was recently introduced in the Senate as
$.1891. The proposal closely tracks H.R. 1502 although it does
contain some differences. Like H.R. 1502, the Administration's
proposal needs further refinement. The legal analysis contained
in appendix iI also specifies our views on how that proposal ought
to be modified.

In summary, the disclosure statute has afforded taxpayers
increased privacy over information they provide IRS. It has
also affected coordination between IRS and other agencies and
thus has had an adverse effect on law enforcement efforts. The
extent of that effect is difficult to measure and, in fact, may
not be measurable. However, one fact is clear--despite adminis-
trative actions aimed at facilitating coordination and coopera-
tion under existing law, problems persist. Thus, to help improve
the effectiveness of Federal law enforcement efforts, legislative

changes are needed to facilitate cooperation between iRS and
|
other agencies. The Congress could accommodate this need and
i
still maintain essential privacy controls by enactingl/a modified

version of either H.R. 1502 or the Administration's pfoposal.

THE DISCLOSURE STATUTE

LIMITS GAO'S ABILITY TO

CARRY OUT ITS CONGRESSIONALLY
MANDATED RESPONSIBILITIES

Mr. Chairman, we would also like to briefly discuss problems
we have encountered with the disclosure statute while seeking to

fulfill our congressionally mandated responsibilities.
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Although our authority for gaining access to tax data for
purposes of evaluating tax administration activities is generally
sufficient, we have insufficient access authority with respect to
non-tax administration Government activities. Specifically, we
have experienced access~to-records problems when seeking tax re-
turn information to evaluate and assess certain Federal programs
involving retirement, disability, food stamps, housing, and wel-
fare.

For example, earnings information permeates Social Security
Administration files and IRS considers that data to be tax return
information. As a result, we almost had to stop our evaluations
of Social Security Administration operations. So that we could
continue our work, the Chairman of the House Ways and Means Com~
mittee designated us an agent of the Committee. 1In designating
GAO as the Committee's agent, the Chairman recognized@the detri-
mental impact of IRS' interpretation on our ability to assist the
Congress, extended our access to other non-tax adminﬂstration
agencies, and stated that "this is intended to be a Qemporary re-
solution of GAO's status under the Code's disclosurejprovision
until a legislative solution can be effected." |

Although that arrangement temporarily solved the immediate
problem, we agree with the Chairman that it is not a satisfactory
permanent solution. A temporary authorization does not provide
GAO with the continuous access it needs to effectively carry out
its role and responsibilities. Without such access, we lack a

sufficient basis for committing the resources necessary for the
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long-range planning and subsequent audit work necessary to inde-
pendently and objectively reach valid conclusions and make mean-
ingful recommendations for improving the operations of major
Federal programs.

Thus, in our view, there is a need for a legislative change
to provide GAO the authority it needs to gain access to tax in-
formation for use in evaluating the programs of non-tax adminis-
tration agencies. The need for this change is most vibible in the
case of those programs that dispense financial aid or Eome other
form of benefit. Such authority would, of course, be subject
to the safeguards contained in current law. In this regard, GAO
has demonstrated over an extended period its ability to safeguard
the sensitive tax information that comes into its possession.

This concludes my prepared statement. We would be pleased

to respond to any questions.
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APPENDIX I ‘ APPENDIX I

OBJECTIVES, SCOPE, AND METHODOLOGY

This testimony is based on past and recent work GAO has done
at the request of various congressional committees and subcommit-
tees,

In March 1979, we issued a report to the Joint Committee on
Taxation entitled "Disclosure and Summons Provisions of 1976 Tax
Reform Act--Privacy Gains With Unknown Law Enforcement Effects"
(GGD-78-110, Mar. 12, 1979). 1In that report, we pointed out
that the disclosure provisions had afforded taxpayers increased
privacy over information they provide IRS but had adversely af-
fected IRS' ability to coordinate with other members of the law
enforcement community. In December 1979 hearings before the
Permanent Subcommittee on Investigations, Senate Committee on
Governmental Affairs, on IRS' efforts to combat narcotics traf-
fickers, we testified that changes to the disclosure provisions
were needéd.

In April 1980 hearings before the Senate Appropri?tions
Subcommittee on Treasury, Postal Service, and General @overnment
on changes needed to strengthen Federal efforts to combat narcot-
ics traffickers, we proposed various administrative actions that
IRS could take to expedite authorized disclosures of tax informa-

tion to other agencies. We also reemphasized the need for legis-

lative changes. 1In June 1980, we issued a report to that same Sen-

ate Appropriations Subcommittee entitled "Disclosure And Summons
Provisions of 1976 Tax Reform Act--An Analysis of Proposed Legis-
lative Changes" (GGD-80-76, June 17, 1980). We also testified on

those proposed legislative changes in June 1980 before‘the
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Subcommittee on Oversight of the IRS, Senate Committee on Fi-
nance. In November 198l, we testified before the same Senate
Subcommittee on S.732~-a bill which would amend the disclosure
provisions.

The overall objective of the review we recently carried out
for the House Ways and Means Oversight Subcommittee was to assess
the operation and effects of the disclosure statute as it relates
to taxpayer privacy and law enforcement. To accomplish our ob-

jective, we reviewed

--existing law, and the various legislative changes which
have been proposed;

--the regulations, policies, and procedures followed by IRS
and various law enforcement agencies concerning the dis-
closure of tax information;

--IRS' files which show the type of information which is

and is not disclosed under current law, and the length
of time it takes for information to be disclosed;

-~gtatistics provided by IRS and other Federal agencies on
disclosures made both before and since 1977 anz on IRS'
participation in Federal law enforcement efforts.

We interviewed various IRS national, regional, and di#trict level
officials responsible for controlling disclosures of tax informa-
tion and for IRS participation in criminal investigations. We
also interviewed Customs Service, Federal Bureau of Iﬁvestigation,
and DEA officials in headquarters and field offices; bepartment
of Justice Strike Force attorneys in five cities--Boston, Kansas
City, Los Angeles, Manhattan, and Miami; and U.S. attorneys in
five districts--~Boston, Dallas, Jacksonville, Los Angeles, and

Manhattan. In addition, we had discussions with officials of

two Inspector General Offices, three States' Attorney General
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offices, and the Central Intelligence Agency:; and with represen-
tatives of the American Civil Liberties Union and the American
Bar Association.

To determine the effects of the disclosure provisions on
Federal law enforcement efforts, we compared the frequency with
which IRS disclosed tax information prior to 1977 with the ex~
perience since the disclosure provisions took effect. Further-
more, for disclosures made pursuant to a Federal agendy's re-
quest, we reviewed case files to assess the timeliness of the
processes followed by IRS and the Department of Justice. We re-
viewed 100 percent of the requests on file at five IRS district
offices. The time required for fulfillment of a request was de-
termined by computing the number of calendar days which elapsed
between the date IRS first became aware of a potential request
(referred to by IRS as the prenotification date) and the date
the disclosure actually was made.

We also reviewed use of the legal provision whicﬂ allows
IRS to initiate disclosure of certain types of inform#tion it
possesses when that information indicateé a Federal n&n-tax crime
has been committed. To do this for the 16 months endéd September
30, 1981, we reviewed all of IRS' national office case files, as
well as all files in five IRS district offices pertaining to such
disclosures. In doing so, we reviewed both the disclosures IRS
made to the Department of Justice pursuant to this provision,

and any information which IRS could not legally disclose to

Justice.
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In addition, we evaluated statistics provided to us by IRS

concerning the participation of its agents in joint Federal in-

vestigative efforts. By so doing, we sought to determine the

effect current tax disclosure provisions have had on IRS' in-

volvement in those activities.
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COMPARATIVE ANALYSIS OF 26 U.8.C. §§6103, 7213, and 7217
! ‘ WITH

H.R. 1502 AND THE ADMINISTRATION'S PROPOSAL




TAX DISCLOSURE PROVISIONS:s COMPARISON OF 26 U.S.C. $6103, H.R. 1502 AND THE ADMINISTRATION'S PROPOSAL {note a)

. CATEGORIES OF TAX INFORMATION

26 U.8.C. §6103

Existing law divides information into three categories: return,
return information, and taxpayer return information.

(b) Definitions

{1) Return—--any document the taxpayer is required by law to
file, including information returns, declarations of esti-
mated tax, claims for refund, and any schedules and attach-
ments.

{2) Return information--{a) all information on the re-
turn; (b) all information IR8 has concerning the return,
(e.g., whether the return is being audited); (c) all data
received or collected by IRS relating to the return and de-—
termination of tax liabilitys and (d) any background or
written document on the determination not open for public
inspection.

T-1I

By definition, return information does not include data
in a form which cannot be associated with, or otherwise
identify, directly or indirectly, a particular taxpayer.

{3) Taxpayer return information--return information (as
in (2)) which is filed with or furnished to IRS by or on
behalf of the taxpayer.

a/This analysis is limited to the impact of the major provisions of H.R. 1502 and the Administration’s proposal.
The Administration's proposal was recently introduced in the Senate as §.1891. H.R. 1502's counterpart in the
Senate is S.732.
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H.R. 1502 ] ADMINISTRATION'S PROPOSAL

Proposal, by definition, divides information into Proposal divides information into two categories, investigative re-
return information and nonreturn information, elim- turn information and investigative nonreturn information, for the
inating the category of taxpayer return information. purpose of disclosure under section 6103(i), disclosure to law en-
forcement officials. These definitions parallel the definitions
of return information and nonreturn information in H.R. 1502. The
« definitions of return and return information in current law would
* govern disclosure for all other subsections of §6103, and the cat-
egory of taxpayer return information is eliminated.

{b) Definitions {b) Definitions

{1) Return information--{a) all documents within {1) Return--any document the taxpayer is required by law to
existing category of “return® and (b) any infor- file, including information returns, declarations of esti-~
mation provided to IRS by or on behalf of an in- mated tax, claims for refund, and any schedules and attach-
dividual taxpayer. . ments.
{2) Monreturn information--all other information (2) Return information-~{(a) all information on the return:
IRS has relating to the return and tax liability. {(b) all information IRS has concerning the return, {(e.g.,
ol whether the return is being audited); (c) all data received
) Proposal adds a new definitions or collected by IRS relating to the return and determination
b : of tax liability; and (d) any background or written document
(3) Individual taxpayer--includes any individual on the determination not open for public inspection.
taxpayer and small corporation, partnership, as- '
sociation, union or other entity with no more By definition, return information does not include data in a
than two members. . form which cannot be associated with, or otherwise identify,

directly or indirectly, a particular taxpayer.

(3)(A) Investigative return information 1/--(a) all documents
within existing category of "return” and (b) any information
provided to IRS by or on behalf of an individual taxpayer.

{B) Investigative nonreturn information--all other infor-
mation IRS has relating to the return and tax liability.

Proposal adds a new definitions

(C) Individual taxpayer--includes any individual taxpayer
and small corporation, partnership, association, union or
other entity with no more than two members.

‘I/The definitions in the Administration's proposed section 6103(b)(3), investigative return information and investigative

nonreturn information, apply only to subsection (i), governing disclosure to law enforcement officials.
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GAO Suggested Statutory Lanquage

Paragraph (1) of subsection (b}, section 6103 of title 26, United States Code, should be amended to read as follows:

(1) Return The term "return” means: ]
{AY Any tax or information return, declaration of estimated tax, or claim for refund required
by, or provided for or permitted under, the provisions of this title which is filed with
the Secretary by, on behalf of, or with respect to any person, and any amendment or sup-
plement thereto, including supporting schedules, attachments, or lists which are supple-
mental to, or part of, the return so filed, and
(B) Any information provided by or on behalf of the taxpayer to whom such information relates, including
{i) the nature, source, or amount of the taxpayer's income, payments, receipts, deduc-
tions, exemptions, credits, assets, liabilities, net worth, tax liability, tax with-
held, deficiencies, over—-assessments, or tax payments, and
{ii) any part of any written determination, or any background file document relating to
such written determination (as such terms are defined in section 6110(b)) which is not open
to public inspection under section 6110.
But such term does not include data in a form which cannot be associated with, or otherwise
identify, directly or indirectly, a particular taxpayer.

v-11

Paragraph (2) of subsection (b), section 6103 of title 26, United States Code, should be amended to read as follows:

(2) Return information The term “"return information" means any information which the Secretary
collects, obtains, or receives (including whether a return was filed and whether the taxpay-
er's return was, is being, or will be examined or subject to other investigation or processing),
or any part of any written determination or any background file document relating to such writ-
ten determination which is not a return as defined in paragraph (1).

But such term does not include data in a form which cannot be associated with, or otherwise
identify, directly or indirectly, a particular taxpayer.

Paragraph (3) of subsection (b), section 6103 of title 26, United States Code, the category “taxpayer return infor-
mation, " should be repealed.
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COURT-ORDERED DISCLOSURES

26 U.5.C. §$6103

(1) Disclosure for Administration of Federal Laws
Not Relating to Tax Administration

{1) Non-tax criminal investigation:

(A) Requires ex parte court order for disclosure
of return or taxpayer return information to
law enforcement agencies.

"(B) Application for order by head of Federal agency
involved in law enforcement or in the case of
the Department of Justice, the Attorney General,
Deputy Attorney General, or Assistant Attorney
General.

Ex parte order may be issued if
{1) on the basis of reliable information, there is
reasonable cause to believe a crime has been
committed;

{ii) there is reason to believe that the return is
probative; and :

(1ii) iﬁfornation cannot reasonably be obtained from
another source.
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H.R. 1502 ’ ADMINISTRATION'S PROPOSAL

{i) pisclosure for Administration of Federal Laws Not {1) bDisclosure for Administration of Federal Laws Not
Relating to Tax Administration Relating to Tax Administration
{1) Non~-tax criminal investigation: {1) Non-tax criminal investigation:
{A) Requires ex parte order for disclosure of {A) Requires ex parte order for disclosure of "in-
“return information." : vestigative return information."
{(B) Application for order by Attorney General, {B) Application for order by Attorney General, Dep-
Deputy Attorney General, Assistant Attor- uty Attorney General, Associate Attorney Gen-
ney General, U.S. Attorney, or Attorney in eral, Assistant Attorney General, U.S. Attorney,
charge of organized crime strike force. or Attorney in charge of organized crime stike
force.
" Ex parte order may be issued if Ex parte order may be issued if
(i) on the basis of reliable information, there {1)(1) on the basis of reliable information, there is
is reasonable cause to believe a crime has reasonable cause to believe a crime has been,
been, or is being, committed; is being, or will be committed.
-
N {(ii) - information is sought exclusively for use in {I1) information is sought exclusively for use in
o Federal criminal investigation; and there is Federal criminal investigation; and there is
(1ii) reasonable cause to believe information (111) re%sonable cause to believe information sought
sought is relevant. is! relevant; or

(11)(I) arrest warrant has been issued for an individ-
ual who is a fugitive from justice;

{11I) information is sought exclusively for use in
locating such individual; and there is

(III) reasonable cause to believe information sought
is relevant.
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DISCLOSING NONRETURN INFORMATION

{1)(2) bDisclosure of return information other
than taxpayer return information by written
request of agency heads directly engaged in
criminal law enforcement.

Such request shall include
(i) name and address of the taxpayer,
{ii) relevant taxable periods,
{iii) statutory authority for the investigation or
proceeding, and
{(iv) specific reason or reasons why such disclo-
sure is or may be material to the proceeding
or investigation.

6-I1

Name and address of taxpayer disclosed pursuant to
written request.
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DISCLOSING NONRETURN INFORMATION

H.R. 1502

{i)}{2) Disclosure of nonreturn information on writ-
ten request of agency heads and Inspectors General,
and in the case of the Department of Justice, the
Attorney General or his designee.

Such request shall include
(i) name and address of the taxpayer,
(ii) relevant taxable periods,
{1ii) statutory authority for the investigation or
proceeding, and
{iv) allegations of criminal conduct giving rise
to the proceeding or investigation.

Name, address, social security number of taxpayer,
whether a taxpayer filed a return, and whether there
is or has been a criminal inveastigation of taxpayer
disclosed pursuant to written request.

ADMINISTRATION'S PROPOSAL

(1)(2) pisclosure of investigative nonreturn informa-
tion on written request of agency heads and Inspectors
General, and in the case of the Department of Justice,
Attorney General, Deputy Attorney General, Associate
Attorney General, Assistant Attorney General, U.S. At-
torney, Attorney in charge of organized crime strike
force, or a supervisory-level attorney designated by
the Attorney General.

Such request shall include
{1) name and address of the taxpayer,
{ii) relevant taxable periods,
(iii) statutory authority for the investigation or
proceeding, and
(iv) allegations of criminal conduct giving rise to the
proceeding or investigation.
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. GAO Comments

Under exiating law, information which can be disclosed on written regquest of an agency head is limited to information
which is not considered taxpayer return information. H.R. 1502 would allow all "nonreturn information® to be disclosed
upon written request of certain Government officials. The Administration's proposal would allow the same information,
referred to as "investigative nonreturn information," to be disclosed upon written request., As diacussed on page II-3,
the category of protected information under both proposals seems too narrow. The proposals would allow Government offi-
cials to gain access by written request to some categories of information that, in our opinion, should be protected and

. disclosed only via court order.

Under present law, the written request must state the gpecific reason why disclosure is or may be material to the
criminal investigation. Both proposals amend this to simply require an allegation of criminal conduct giving rise to the
proceeding or investigation. This amendment should alleviate the so-called “catch-22" gituation, discussed on page II-7,
in the case of written requests.

wWe do not agree with the provision in both H.R. 1502 and the Administration’s proposal to allow all agency heads and
Inspectors General to gain access to tax information by written reguest. This authority should be restricted to Justice
officials to ensure effective coordination between IRS, Justice, and other Federal agencies. (See p. II-7). Justice of-
ficials, however, should be clearly authorized to redisclose tax information to other agency heads and Inspectors General
when necessary. {(See p. II-12.) We agree with the provision in H.R. 1502 which would allow the Attorrey General to dele-
gate this authority to those officials who need access to tax information by written regquest. Under this proposal, the
Attorney General could authorize U.S. attorneys and heads of organized crime strike forces to gain access via written
request. Conversely, the Attorney General could subsequently withdraw that authorigation as necessary. The Administra-
tion's proposal would allow all Justice officials authorized to apply for a court order, as well as supervisory-level at-
torneys designated by the Attorney General; to submit written requests for tax information.

Under H.R. 1502, Government officials could also find out, by written request, whether a taxpayer filed a return and
whether there is or has been a criminal investigation of a taxpayer. This is a needed amendment to section 6103. 1In the
interest of efficiency and economy, law enforcement officials should first know if IRS has potentially useful information
on the taxpayer before seeking a court order.

IT XIaNaddy
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REDISCLOSURE OF TAX INFORMATION

. 26 U.S.C. §6103

Tax information obtained under (i){(1l) and
{1)(2) may be redisclosed to any Federal
employee directly engaged in the criminal

proceeding.
H.R. 1502 . ADMINISTRATION'S PROPOSAL
Explicitly authorizes a Government official to re- Explicitly authorizes a Government official to redisclose investi-
disclose return and nonreturn information obtained gative return information or investigative nonreturn information
either under {i){(1) or (1){2) to such other Fed- obtained under (i)(1), (i)(2) or (1){3) to such other Federal gov-
eral government personnel, or witness, he deens ernment personnel, or witness, he deems necessary to assist him
necessary to assist him during the criminal pro- during the criminal proceeding.

ceeding.

GAO Comments

The proposed amendments to $6103 would make clear that Government officials are authorized to redisclose tax infor-
mation to those necessarily involved in the criminal investigation, including prosecutive witnesses. We agree with this
proposal. For example, it is sometimes necessary for prosecutors to disclose evidence to a witness during an investiga-
tion or in preparation for a criminal proceeding. However, we have recommended that the authority to make written re-
quests for tax information be limited to the Justice Department. (See p. II-11). If that recommendation is accepted, this
redisclosure provision may have to be modified to specifically authorize Justice to redisclose tax information to agencies
on whose behalf the Department makes written requesta. Also, in our view, the law should require an accounting for all
redisclosures made under this provision.

IT XIANEdJAY
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IRS-INITIATED DISCLOSURE OF
BON-TAX CRIMINAL INFORMATION

26 U.8.C. §6103

{1)(3) IRS may disclose information other than taxpayer
return information to agency heads where there is evi-
dence that a Federal crime has been committed. HName
and address of taxpayer can be disclosed under this
provision if return information is available.

H.R. 1502

{1)(3)(A) Places legal duty on IRS to disclose nonreturn
information where there is evidence of a Federal crime.
Name and address of taxpayer can also be disclosed under
this provision.

{(B) when IRS makes a prosecutive recommendation to Justice
involving a Federal tax crime, any return or nonreturn in-
formation evidencing a non-tax Federal crime must also be
disclosed.

IRS may decline to disclose any information under the
above paragraphs if disclosure would identify a confi-
dential informant or seriously impair a civil or criminal
tax investigation.

ADMINISTRATION'S PROPOSAL

(1)(3)(A) Places legal duty on IRS to disclose investi-
gative nonreturn information where there is evidence of
a Federal crime. For purposes of this provision, where
disclosure would involve information supplied by or

on behalf of a corporation, partnership, aassociation,
trust, estate or other legal entity, there must be rea-
sonable cause to believe guch entity was formed, or is
belng operated or maintained, for the purpose of facil-
itating or engaging in Federal criminal activity.

Name and address of taxpayer can also be disclosed
under this provision.

(B) when IRS makes a prosecutive recommendation to Jus-
tice involving a Federal tax crime, any investigative
return information or investigative nonreturn informa-
tion evidencing a non-tax Federal crime must also be
disclosed.

IRS may decline to disclose any information under the
above paragraphs if disclosure would identify a confi-
dential informant or seriously impair a civil or crimi-
nal tax investigation.
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GAQ Comments

H.R. 1502 and the Administration's proposal place an affirmative legal duty on IRS to provide law enforcement agen-
cies information that “"may constitute evidence of a violation of Federal criminal laws.® The scope of this duty needs
clarification. As presently drafted, the proposals could contemplate a responsibility, even in the absence of a request,
for IRS to regularly review its files for non-tax criminal evidence. Recognizing that IRS' primary responsibility is tax
administration, we believe IRS' disclosure obligation should only extend to non-tax criminal information it becomes aware
of during the normal course of administering the tax laws.

The Administration's proposal would distinguish between information supplied by or on behalf of legitimate businesses
and information supplied by or on behalf of businesses engaged in "illegal” activities. Under the proposal, IRS must dis-
close criminal information supplied the Service by or on behalf of any business entity “formed, . . . operated or main-
tained with a purpose of facilitating or engaging in Federal criminal activity.® Investigative nonreturn information
supplied by a legitimate business, primarily its books and records, could not be unilaterally disclosed to the Justice
Department. We disagree with this proposal for several reasons. First, in our view, information supplied to IRS by any
taxpayer or his agents should be disclosed only pursuant to a court order. (See p. II-3). Second, under the proposal,
information supplied to IRS by an “"illegal" business comprised of one or iwo persons could not be disclosed, whereas sim-
ilar information supplied by a larger "illegal" business must be disclosed. We see no rationale for this distinction.
Third, §6103 is made confusing by incorporating a distinction between legal and illegal business entities solely for pur=-
poses of this subsection. Fourth, it is unclear how IRS wculd be able to effectively distinguish between legal and ille-
gal businesses. And finally, if IRS were authorized to apply for a court order to disclose protected information, as we
recommend below, such a distinction may be unnecessary.

H.R. 1502 and the Administration's proposal would also require IRS to disclose criminal evidence on non-tax matters
to Justice when making prosecutive recommendations in a tax case. This would allow necessary coordination within the De~
partment, providing Justice officials with the needed flexibility to decide how to proceed against a certain individual,
and helping to avoid problems stemming from the Department's dual preosecution policy.

We recognize the need expressed in both proposals to enable IRS to provide assistance to law enforcement agencies.
Under present law, when IRS uncovers criminal evidence based on taxpayer return information, it lacks authority to report
it to the appropriate law enforcement agency. The proposed amendments to section 6103 do not resolve this problem. Un-
der H.R. 1502, IRS would not be authorized to unilaterally inform law enforcement officials when it had criminal evidence
based on return information. And, under the Administration's proposal, IRS could not unilaterally disclose investigative

—return information. We suggest,-therefore, that the Congress authorize IRS5 to apply for -a court order to disclose pro-

tected information. Such a provision would ensure that a neutral third pariy--the judiciary--decides on the disclosure
of such information.
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GAO Suggested Statutory Language

Paragraph (3) of subsection (i), section 6103 of title 26, United States Code, should be amended to read as follows:

(3) Disclosure of information concerning possible criminal activities.

II XIaNddav

{A) Information from taxpayer: Upon application by the Secretary, a U.S. District Court may, by ex parte
: order, direct that a return (as defined in section 6103(b)(1)) be disclosed to the head of the appropriate
i Federal investigative agency if, in the opinion of the court, such information is material and relevant to
a violation cof Federal criminal law.

) ; {B) Application for order: The application for an ex parte court order shall set forth the name of the tax-
payer involved:; the time period to which the request relates; and the reasons why, in the opinion of the Sec-
retary, the information is material and relevant to a violation of Federal criminal law.

(C) Procedures: A U.S. District Court shall act upon any application for an ex parte order within 5 days
of the receipt thereof. 1In the event that the district court denies the application
(i) a motion for reconsideration shall be acted upon not later than 5 days after the receipt
of such motion, and
(ii) an appeal shall be disposed of as soon as practicable but not later than 30 days after
receipt of appeal.

ST-1I

{D) Duty of the Secretary: ‘The Secretary or his designee shall disclose, to the head of the appropriate
Federal investigative agency, information ordered disclosed pursuant to this subsection.

(E} Further Disclosure: The head of the Federal investigative agency may further disclose any informa-
tion, which has been disclosed to him pursuant to an ex parte order, to such other Government personnel
or witness as he deems necessary to assist him during or in preparation for any administrative, judicial,
or grand jury proceeding or in a criminal investigation which may result in such a proceeding.

(F) Return Information: The Secretary may disclose in writing return information which may constitute
evidence of a violation of Federal criminal laws to the extent nercessary to apprise the head of the ap-
propriate Federal agency charged with the responsibility for enforcing such laws. For purposes of this
subsection, the name and address of the taxpayer shall not be treated as a return if there is return
information which may constitute evidence of a violation of a Federal criminal law.
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USE OF TAX INFORMATION IN JUDICIAL OR ADMINISTRATIVE PROCEEDINGS

26 U.S.C. §6103

{1)(4) Any information obtained under (i)(2) or (1){3)
may be entered into evidence in any administrative or

judicial proceeding involving a non-tax Federal crime.
Information obtained under {(i){1) may be entered into

evidence upon the court's finding that the information
ig probative.

H.R. 1502 ADMINISTRATION'S PROPOSAL
{1)(4) Any information obtained under (i)(1), (i){2) or {(i)(4) Any information obtained under (i)(1), (1)(2) or
{1)(3) may be entered into evidence in any administrative, (i}{3) may be entered into evidence in any administrative
judicial, or grand jury proceeding involving a non-tax or judicial proceeding involving a non~tax Federal crime,
Federal crime or any ancillary civil proceeding by order or any ancillary civil proceeding, unless the Secretary
of the court. determines, and the court agrees, that such admission

. would identify a confidential informant or seriously im-
pair a civil or criminal tax investigation.

. GAQ Comments

H.R. 1502 and the Administration's proposal provide a needed authorization for redisclosure of tax information in
connection with civil actions initiated under civil rights, antitrust, fraud, and organized crime statutes. It also
could be invoked for other civil statutes that have a criminal counterpart. It should be recognized, however, that the
authorization may not apply to organized crime and antitrust cases where the Government elected to proceed solely on a
civil basis, as in a civil forfeiture action under 21 U.S.C.§881. This is because the provision provides no mechanism
to transfer tax related information where the judicial action is exclusively civil, and there is no ancillary criminal

proceeding or criminal investigation. The Congress may want to consider the desirability of such an authorization.
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DISCLOSURE UNDER EMERGENCY CIRCUMSTANCES

26 U.s5.C. §6103 H.R. 1502 and ADMINISTRATION'S PROPOSAL -

No comparable provision. [Adds a new paragraph (5) to subsection (i)

Emergency circumstances:

Under emergency circumstances involving an imminent danger of physical
injury to any person, serious physical damage to property, or flight
from prosecution, IRS may disclose any necessary information to the
appropriate Federal agency. IRS must then notify Justice, and Justice
must notify the District Court after such disclosure has been made.

GAQ Comments

We support the intent of this provision, which provides the Secretary discretionary authority to disclose informa-
tion in emergency circumstances. We would, however, include the threat to national security in the emergency circum-
stances identified in the proposal. On the other hand, this provision could be more narrowly drawn and still achieve
its intent. As discussed on page II-14, the Secretary should, in our view, be given the authority to seek court-ordered
disclosure when IRS uncovers criminal evidence based on a return. In light of this, we suggest that the emergency circum-
stance disclosure authority be explicitly keyed to the Secretary's inability to obtain a court order in sufficient time
to prevent physical harm to persons, physical damage to property, harm to national security, or flight frem prosecution.
We also would suggest expanding this authority to allow disclosure of criminal evidence to appropriate State authorities
since some emergency circumstances, such as murder, would involve State crimes.

IXI XIQR3A4Y
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GAO Suggested Statutory Language

Subsection (i), section 6103 of title 26, United States Code, should be amended to add a new paragraph:

Emergency Circumstances

(A) Under emergency circumstances, the Secretary or his designee may disclose such information, including returns, as is
necessary to apprise the appropriate Federal or State authorities having jurisdiction over the offense or matter to which
such information relates.

{i) "Emergency circumstances” means circumstances involving an imminent threat of harm to persons,
. property, or national security, or flight from prosecution, and imn which, in the judgment of the
Secretary, time is insufficient to obtain an ex parte order authorizing disclosure of the in-
formation involved.

(B) The Secretary shall maintain standardized records or accountings of all disclosures made under this paragraph.
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ASSISTANCE OF IRS IN JOINT TAX/NON-TAX INVESTIGATIONS

26 U.S.C. §6103 H.R. 1502 and ADMINISTRATION'S PROPOSAL

No comparable provision. Adds a new paragraph {6) to subsection (i)

No portion of §6103 precludes or prevents IRS from assisting
Federal agencies in joint tax/non-tax criminal investigations.

GAO Comments

We anticipate that IRS and Justice will encounter considerable difficulty administering this provision, and recommend
the intended operation of this section be clarified. The precise purpose of the authorization, and the uses to which it
may be put, should be defined with greater descriptive clarity. Although the proposal states that nothing in section 6103
shall be construed to preclude or prevent IRS' assistance in joint tax/non-tax criminal investigations, it is not clear
what type of IRS "assistance" is envisioned, what might qualify as a *joint tax/non-tax" investigation, or whether the au-
thorization is intended to override the disclosure restrictions set forth elsewhere in section 6103. Assuming the exist-
ence of a joint investigation, for example, would IRS still be obliged to await a court order or written request to dis-
close evidence of non-tax offenses in its files? On the other hand, this authorization may be intended simply to encour-
age IRS' participation in joint investigations but only within the framework of the disclosure restrictions prescribed
by section 6103. This could be viewed as consistent with other provisions of the proposals which, among other matters,
modify present law to explicitly authorize IRS to disclose non-tax criminal information to Justice when making a tax case.

In addition, the Congress may want to consider two problems under existing law which are not specifically addressed
in either H.R. 1502 or the Administration‘s proposal. Under $§6103{h)(2), which authorizes disclosures to Justice for tax
administration purposes, IRS can disclose tax information to Justice when referring a tax case for prosecution. IRS has
interpreted this provision as precluding the disclosure of tax information, either in a tax or a joint tax/non-tax crimi-
nal case, prior to case referral. Prereferral disclosure in tax cases is essential, however, to ensure effective coordi-
nation between IRS and Justice in prosecuting criminal tax matters, and to obtain such advice as may be necessary to de-
velop the tax case. In addition, §6103 should be clear in authorizing such disclosure to both U.S. attorneys and strike
force attorneys.
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DISCLOSURE TO STATE OFFICIALS

26 U.8.C. §6103

No comparable provision.

H.R. 1502
Adds a new paragraph {(7) to subsection (i)}
Provides authorized officials with authority to obtain an

ex parte court order authorizing the redisclosure of tax
Information which evidences a violation of a State felony

- statute. Under this provision, a court can authorize re-

disclosure to a State attorney general or a district attor-
ney upon finding that '

{A) on the basis of reliable information, there is reason~
able cause to believe a State felony has or is occurring;
and

{B) there is reasonable cause to believe that the infor-
mation is relevant.

ADMINISTRATION'S PROPOSAL

Adds a new paragraph (7) to subsection (i)

Provides authorized officials with authority to obtain an
ex parte court order authorizing the redisclosure of tax
Tnformation which evidences a violation of a State felony
statute. Under this provision, a court can authorize re-
disclosure to a State attorney general or a district at-
torney upon finding that

{A) on the basis of reliable information, there is reason-
able cause to believe a-State felony has, is, or will oc-
cur;y; and

(B) there is reasonable cause to belisve that the infor-
mation is relevant; and

{C) information will be disclosed exclusively for use in
a state criminal investigation or proceeding.

The court shall not order disclosure if the Secretary de-
termines and certifieas to the court, and the court agrees,
that such disclosure would identify a confidential inform-
ant or seriously impair a civil or criminal tax invesati-
gation.

GAO Comments

Present law does not authorigze the redisclosure of tax information concerning non-tax State crimes. H.R. 1502 and
the Administration's proposal would authorize certain Pederal officials to obtain an ex parte court order authorizing
redisclosure when the information relates to State felony violations. Although there is a need for this redisclosure
authorization, we would suggest a modification to this section to accommodate privacy concerns. Redisclosure should be
made only to State attorneys general. The attorneys general would, of course, be authorized to further redisclose the
information as necessary to carry out their specific criminal enforcement responsibilities. Also, IRS should be notified

. _of redisclosures to State attorneys general, as well as any redisclosures made by these State law enforcement officials.
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DiISCLOSURE TO COMPETENT AUTHBORITY

UNDER INTERNATIONAL CONVENTIONS AND TREATIES
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a‘ RQ 1502

‘{x){4) Adds an authorization for the disclosure of tax infor-

. mation to extent anthorized undar mutual assistance treaties.

Regquires ex parte court order for disclosure of information
involving non-tax criminal matters under mutual assistance
treaties. bagsed on finding that

(A) there is reasonable cause to believe that information is
relevant to the commission of a specific criminal act that
has been or is being committed against laws of the foreign
country; and

{B) information is sought exclusively for use in a foreign
country's criminal investigation or proceeding concerning
such criminal act.

-~ &£ 4
losure of tax information to foreign

to extent authorized under tax con-

ADMINISTRATION'S PROPOSAL

Adds a new paragraph {(8) to subsection (i), authoriz-
ing the disclosure of tax information to extent au-
thorized under mutual assistance treaties. Requires
ex parte court order for disclosure of information
Involving non-tax criminal matters under matual as-
sistance treaties, based on finding that

(A) there is reasonable cause to believe that infor-
mation sought may be relevant to the commission of a
speclfic criminal act that has been or is being com-
mitted against non-tax laws of the foreign country;
and

{(B) inforwmation is sought exclusively for use in a
foreign country's investigation or proceeding con-~
cerning such criminal act.

Court shall not disclose any information under this
provision if Secretary determines, and certifies to
the court, that such disclosure would identify a con-
fidential informant or seriocusly impair a civil or
criminal tax investigation.

GAO Comments
The proposals provide a needed mechanism to allow the Government to perform according to mutual assistance treaties
it has entered into with fo reign gove:nnent: to exchange criminal evidence. Under theae provisiona. a court order is
required for all disclosurss, which we bslieve adequately accommodatss privacy concerns. Also, it should be noted that

under mutual assistance treaties generally, evidence exchanged with foreign governments must relate to criminal acts
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red crimes in both countriss involved, and théré 1s considerable discretion provided in the treaties

K not to disclose any information which would be contrary to the public interest of the governmenta involved.

guards should protect against abusive disclosures.

These safe-

’
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FOREIGN INTELLIGENCE ACCESS

26 U.S.C. $6103 and H.R. 1502 ADMINISTRATION'S PROPOSAL

No comparable provision. Adds a new paragraph (9) to subsection (i)

Investigative return and investigative nonreturn information may be disclosed
to the Attorney General and may be redisclosed to personnel of a Federal in-
telligence agency upon the personal certification of the Attorney General that
the information is sought exclusively for use in foreign intelligence collec-
tion or a foreign counter-intelligence investigation and that there is reason-
able cause to believe, based upon information believed to be reliable, that
the subject of the information is, or may be--

{A) engaged in espionage, sabotage, clandestine intelligence activities,
or international terrorism pursuant to the direction of a foreign power;

(B) the actual target of an active effort by a foreign intelligence ser-
vice or international terrorist organization involving positive steps to ac-~
complish recruitment; or

{C) furnishing or about to furnish national defense information, sensi-
tive economic or technological information or materials, or foreign policy
information to a representative of a foreign power or foreign intelligence
service.

GAO Comments

The Administration's proposal would allow for disclosure of tax information to the Attorney General for use in for-
eign intelligence collection or foreign counter-intelligence investigations. Disclosure is authorized on the personal
certification of the Attorney General that the criteria listed above is met. The Attorney General would be further au-
thorized to redisclose such tax information to Federal intelligence agencies.

The need for this disclosure authorization should be closely scrutinized by the Congress for several reasons. First,
under both current law and the Administration's proposal, the Attorney General can gain access to tax data for non-tax
criminal investigative purposes via court order or written request. Thus, the Attorney General already has the authority
to seek disclosure of tax information to assist in investigations involving espionage, sabotage, international terrorism,
and other crimes. Second, another portion of the Administration's proposal which we support would authorize disclosures
of tax information under emergency circumstances. We have suggested that threats to national security be included under
that provision. By adopting that suggestion, the Congress would further alleviate the need for a separate intelligence-
related disclosure authorization. Finally, we question whether adequate privacy safeguards have been built into this

> 1. ﬂhtla”tha“ttturnai‘eenerai‘wuutd be required to certify a need for the tax information, no neutral

particular
third-party--such as a court--would be involved.
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CRIMINAL PENALTY PROVISION: COMPARISON OF
26 U.S5.C. $7213, H.R..1502 AND THE ADMINISTRATION 'S PROPOSAL

26 U.S.C. §7213 H.R. 1502 and ADMINISTRATION'S PROPOSAL
Provides criminal penaltiea for unauthorized Adds an affirmative defense to a prosecution under this
disclosure of tax information. section: i.e., that the disclosure resulted from a good

faith but erroneocus interpretation of the law.

GAO Comments

Enactment of the proposed amendment would make clear that criminal sanctions attach only in the case of inten-
tiondl violations of the disclosure provisions.
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CIVIL PENALTY PROVISION: COMPARISON OF
26 U.S.C. $§7217, H.R. 1502 AND THE ADQIBISTRATIOQ'S PROPOSAL

26 U.8.C. §7217 " H.R. 1502 and ADMINISTRATION'S PROPOSAL
" Authorizes the payment of civil damages to a taxpayer wWhen unauthorized disclosure is made by Federal employee,
by the individual responsible for unauthorized disclo- the Government, rather than the individual employee, is
sures of tax information. responsible for payment of civil damages.

GAO Comments

The Government would be civilly liable under the proposed amendment for all unauthorized disclosures made by Fed-
eral employees, including those made intentionally and with knowledge of the disclosure restrictions. However, this

would not affect the Government's ability to proceed criminally against employees who intentionally violate section 6103.
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